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Before the
FEDERAL COMNUNICATIONS COMMISSION
Washington, D.C. 20554

In the Matter of )
MFS Petition Regarding )
Unbundling of Local Exchange ) RM - 8614

Carrier Common Line Facilities )

COMMENTS IN OPPOSITION TO
REQUEST FOR RULBMAKING

INTRODUCTION AND SUMMARY

On March 7, 1995 MFS Communications Company, Inc. (MFS)
petitioned the Federal Communication Commission (Commission) to
adopt rules requiring that Tier 1 Local Exchange Carriers (except
NECA pool members) unbundle the local loop at cost based rates,
in states that have certified local exchange competition.

New York is firmly committed to encouraging competition
in the telecommunications industry and continues to take a
leadership role in creating opportunities for new entrants, such
as MFS, to enter the local exchange market. We believe that a
federal-state partnership will serve to increase opportunities
for new players and bring about lower prices and greater choice
for consumers.

We are concerned, however, that the approach proposed
by MFS will, in fact, delay the further development of

competition in states that have already acted and will do little



to advance competition in areas where it has not yet developed.
This proposal, if adopted, would penalize states that have taken
major steps forward in promoting local competition and would
reinforce the inaction of states that are questioning the wisdom
of adopting procompetitive policies.

The New York State Department of Public Service
(NYDPS), therefore, opposes the MFS Petition for Rulemaking on
the grounds that the Commission’s jurisdiction does not extend to
requiring the unbundling of local loop facilities and to
establishing technical interconnection standards for the purpose
of promoting local exchange competition.

Instead, the Commission could make a valuable
contribution by establishing a process which results in the
adoption of non-binding voluntary guidelines for technical
interconnection and local loop unbundling, as MFS has proposed
regarding the pricing of the unbundled elements.l States that
have yet to address local exchange competition could rely on the
Commission’s expertise if they choose. It may also be useful for
competitors such as MFS to consider working with NARUC to develop
a framework for local loop unbundling. In any event, New York
cannot support the Petition as it is framed and respectfully
requests that Commission refrain from establishing a rulemaking

on mandatory local loop unbundling and interconnection standards.

V we do, however, have concerns regarding the pricing
methodology proposed by MFS, as discussed below.
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I. The Commission Does Not Have the Authority
to Require Local Loop Unbundling and the
Adoption of Uniform Technical Standards

MFS would have the Commission require that the local
loop be unbundled and that the Commission adopt uniform technical
standards for interconnection to the unbundled loop facilities
(MFS_Petition at 1, 30).

The premise underlying the Petition is that the growth
of competition in the local exchange market will be made possible
by the availability of unbundled loops (Petition at 15).
According to MFS, "development of competition will mean that
business and residential customers finally will have a choice of
local service providers just as they have a choice of long
distance and CPE providers" (Petition at 16). Moreover, MFS
claims that the Commission has the requisite jurisdiction to set
interconnection and unbundling rules, and effectively preempt the
states, because the local loop inherently carries both interstate
and intrastate communications as a single inseparable physical
facility, and the local network is used to terminate intrastate
and interstate communications.

In effect, MFS is asking the Commission to preempt
state authority over local service, and to do so only in states
that are moving ahead. While New York has a long tradition of
encouraging local exchange competition, we have done so in a
manner that balances the interests of local competitors, the
incumbents and local ratepayers. MFS is correct that local
exchange competition will give consumers the types of choices
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they have regarding long distance service and CPE. However, it
is one thing to suggest this should happen, and it is quite
another matter for MFS to contend the Commission has jurisdiction
over loop unbundling and interconnection for the purpose of
facilitating local exchange service.

First, all communications facilities such as the local
loop, with minor exceptions, are used to provide intrastate and
interstate services. MFS’ argument that the Commission has
jurisdiction because the local loop facilities are used for both
intrastate and interstate purposes proves too much. MFS’
justification would effectively remove state authority over
intrastate facilities, even if the purpose for using these
facilities is to encourage competition for local service.
Further, the Courts have consistently rejected this notion "that
whenever facilities are physically inseparable, the Commission
may preempt state regulation of these facilities. NARUC v.
F.C.C., 880 F.2d 422, 428, D.C. Cir. (1989); see also, Louisgiana
v. F.C.C. 476 U.S. 375, Publijc Utjlities Comm’n of Texas V.
F.C.C. 886 F.24 1332.

Second, as we have argued in numerous proceedings, the
Commission may not disregard the intent of Congress in enacting
Section 152(b) of the Communications Act. Section 152(b) (1)
clearly preserves the states’ jurisdiction over services,
charges, facilities and practices “for or in connection with
intrastate communications services." 47 U.S.C. §152(b); Louisiana

v. FCC, 476 U.S. 355, 373-374 (1986). Since the Commission’s
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jurisdiction extends only to "interstate and foreign

communications” (47 U.S.C. 152(a)), it may not do as MFS
proposes... set policy for communications which are solely
intrastate.

Third, even if MFS could establish that local loop
unbundling and interconnection would further its competitive
agenda, the Supreme Court in Louyisiana enunciated three reasons
why the Commission’s authority over interstate and foreign
communications under Section 151 is not sufficient to allow it to
preempt the states. First, the Court made clear that policies
derived under Section 151 cannot form a basis for preempting
areas reserved to the states by Section 152(b) because Section
152(b) represents a congressional denial of power (476 U.S. at
371-374]; second, the FCC cannot expand its power in the face of
Section 152(b) [Id. at 375]; and third, the division of authority
set forth in Section 152(b) applies notwithstanding that state
regulation of the areas reserved to the states may frustrate an
FCC goal conceived under Section 151 [Id. at 374-376].

Moreover, MFS’ reliance on the physical interconnection

cases is inappropriate in this instance (North Carolina Utility
Commigsion v. F.C.C., 537 F.2d 787 (4th Cir. 1976), cert.den.,
429 U.S. 1027 (1976) (NCUC I), Puerto Rico Telephone, Co. V.
F.C.C., 553 F.2d 694 (1st Cir. 1977) and Public Utility Comm’n of
Texas v, F.C,C., 886 F.2d 1325 (D.C. Cir. 1989). 1In those cases
the issue was connection of customer provided equipment

(telephones, private based exchanges, and a microwave system) to
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the national telephone network. It was not possible to separate
the intrastate and interstate components of such regulations.

See louigiana v. F.C.C, 476 U.S. at 375. It was thus an
impossibility which rested on unique and specific circumstance
associated with connection to the network. No such impossibility
is presented here. The issue here concerns the development of
local competition, not how and whether customers will have access
to the interstate network.

Despite the limitation on the Commission’s
jurisdiction, it could make non-binding recommendations on
interconnection and unbundling standards which states could
consider. In this fashion, the Commission can use its expertise
to assist interested states but at the same time avoid an

unnecessary jurisdictional dispute.

IT. Non-Binding Voluntary Pricing Guidelines

The Petition recommends that the Commission establish
voluntary "non-binding" pricing guidelines for unbundling loops.
The guidelines would prohibit anti-competitive price squeezes by
requiring unbundled loop rates to be consistent with retail rates
for bundled exchange access services. Local Exchange Carriers
(LECs) that voluntarily comply would receive additional pricing
flexibility for pricing exchange access. The guidelines are
envisioned as helpful to states by relieving them of the

administrative burden of developing their own pricing standards.



MFS makes reasonable arguments regarding the need for
an imputation standard and the benefits of extending price
flexibility to LECs when entry barriers are reduced and
competition results. States addressing local exchange
competition have generally concurred, and those without the
resources to examine the issues in detail may benefit from such
guidelines. However, we have some concerns about the methodology
proposed by MFS.

MFS would have the Commission balance the ratios
between the rates and "total service" incremental costs for
bundled and unbundled facilities respectively. New York has not
yet found "total service" incremental cost measures that are
valid for pricing, in part because such studies assume all inputs
are variable and this assumption is exceedingly difficult to work
with. Therefore, we think this may be even more difficult for
the Commission since it very rarely relies on incremental costs
(see, 47 CFR Parts 61 & 69).

The proposal to provide LECs additional pricing
flexibility may be reasonable but because the Commission has
limited jurisdiction over local loop prices, even if it did have
the authority to require local loop unbundling (which it does
not), the impact would be minor. As the LECs know, the kind of
change MFS seeks must be implemented at the state level.
Moreover, the unprecedented proposal for the creation of a new
pricing basket that would include both intrastate and interstate

loop prices underscores this deficiency, and raises serious
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jurisdictional issues. Thus, the pricing issues MFS raises are
clearly better addressed by the states but voluntary guidelines

could be beneficial for states which lack the resources.

conclusion

New York continues to be committed to encouraging local
exchange competition. We recognize that some states may not have
the resources to adequately develop the framework for local
competition and therefore the Commission could play a valuable
role in those instances. However, the Commission must refrain
from establishing a rulemaking, as proposed by MFS, since to do
so would result in an unnecessary jurisdictional dispute.
Finally, we caution that MFS’ pricing proposal has not been
adopted in New York and should be examined carefully before it is

proposed as a federal model.

Respectfully submitted,

W&W@ Hed e

MAUREEN HEIMER

General Counsel

State of New York

Public Service Commission
Three Empire State Plaza
Albany, New York 12223

Penny Rubin
Of Counsel

Dated: April 5, 1995
Albany, New York

cc: MFS Communications Company, Inc.
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